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CIVIL ACTION










Docket No.
 2004-0551(2)

EVERETT M. THURBER,


)

by the Personal Representative of

) 
MEMORANDUM IN SUPPORT OF

his Estate, FERNAND A. MARTINEAU
) 
MOTION FOR SUMMARY JUDGMENT


Plaintiff




)

v.
)








)

LINDA L. WRIGHT-PHELPS, et al.

)


Defendants


Fernand A. Martineau, Personal Representative of the Estate of Everett M. Thurber, deceased, by his attorney, offers this Memorandum in support of his Motion for Summary Judgment.  By way of the Motion, Mr. Martineau seeks an Order 1) rescinding the transfer of the Thurbers’ Home
 and vesting title in the Thurbers’ Legal Representatives
 as tenants in common, or 2) placing the Home in constructive trust with a partition by sale and equitable distribution of the proceeds.  In support of the Motion, Mr. Martineau states: 

INTRODUCTION

On October 29, 2004, Defendants Linda Wright-Phelps and Norman Phelps (“the Phelps”) purchased the Home of Felicidade Thurber and Everett Thurber (the “Thurbers”) for less than fair market value.  To carry out the sale, Felicidade Thurber signed the deed and other transfer documents for herself and for Everett Thurber, as his attorney-in-fact.  The Power of Attorney
 under which Mrs. Thurber acted prohibited gifts, except in limited circumstances, and these circumstances were not observed.  Felicidade Thurber made an unauthorized gift of Everett Thurber’s property interest in the Home.  The Phelps accepted the gift knowing it was unauthorized.  Linda Wright-Phelps accepted the gift of her father’s property while serving as his Temporary Conservator and, on occasion, as his attorney-in-fact.  Equity demands that the transfer be rescinded or that the Home be partitioned by sale. 
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FACTUAL BACKGROUND
[Citations to ”SMF” refer to the page number on which a fact appears in the Statement of Material Facts.]
Everett Thurber was born November 11, 1912.  SMF 1.  He died on June 15, 2005 at the age of 92 years.  SMF 69.  Around 2001, he was diagnosed with dementia. SMF 2.  At  his emergency guardianship proceeding in July 2004, it was determined that Mr. Thurber had Alzheimer’s Disease, Frontal Lobe Dementia, was legally blind and immobilized by Paget’s Disease. SMF 3-4.

Linda Wright-Phelps is a child of Felicidade Thurber and an adopted child of Everett Thurber.  SMF 5-6.  Linda Wright-Phelps is married to Norman Phelps.  SMF 7.  She has a permanent shoulder injury and is permanently disabled. SMF 8.  She moved from New York State into the Thurbers’ Home in December 2003.  SMF 9.  

On February 24, 2004, Everett Thurber signed a general durable financial power of attorney (the “Power of Attorney”).
  SMF 11. He appointed his wife, Felicidade Thurber, as his primary agent.  SMF 12.  His secondary agent was Linda Wright-Phelps.  SMF 13. The Power of Attorney authorized the agent to make gifts of Everett Thurber’s property to his “spouse and/or children” only “upon review and written certification by an attorney from the Law Offices of Smith Elliott Smith and Garmey, P.A., or its successor, or any attorney experienced in estate planning and/or elder law that such distribution is appropriate … and is otherwise in [Everett Thurber’s] best interests.” SMF 14.  The Power of Attorney was prepared by Attorney William Kany, who also represents Ocean Communities Federal Credit Union in this action.  SMF 15.
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ARGUMENT

The Phelps Acquired Everett Thurber’s Property Interest,
For One-Tenth (1/10th) of its Worth
The evidence shows that the Phelps knew that the Home’s fair market value at the time of the closing was between $550,000 and $650,000.  SMF 31-35.   Consequently, they knew that Everett Thurber’s ½ interest in the Home was worth between $275,000 and $325,000.  Yet the evidence shows the Phelps paid only $32,500 for Everett Thurber’s ½ interest in the Home.  SMF 41-49.
The following excerpt from the deposition of Linda Wright-Phelps proves that $65,000 was the total amount the Phelps paid in money, property, goods, services or anything else for full ownership of the Home.  Half that sum, $32,500, is the total amount the Phelps paid in money, property, goods, services or anything else for Mr. Thurber’s ½ interest in the Home.
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The Life Lease was Worthless to Everett Thurber

Notably, Linda Wright-Phelps did not mention the Life Lease when asked to state the total amount she paid in money, property, goods, services or anything else to buy her parent’s house.  This was no oversight.  The Life Lease also was omitted from the “contract sales price” on the Settlement Sheet, SMF 41-42, and from the “full value” on the Real Estate Transfer Tax Declaration.  SMF 50-51; Appx SJ 60.  If the Lease had value, that value had to be reported on Settlement Sheet and the Real Estate Transfer Tax Declaration.
  To Plaintiff’s knowledge, Linda Wright-Phelps never has assigned any monetary value to the Life Lease.
For her part, Felicidade Thurber affirmed under oath that the entire conveyance was a gift.  In an Affidavit dated at the time of the transfer, Felicidade Thurber states:

“I wish to execute the ... deed, thereby giving the property, without consideration, to Linda Wright-Phelps and Norman B. Phelps, unrestricted in any way, except ... by ... a written lease, ....”

 SMF 39.  The Affidavit of Felicidade Thurber does not acknowledge the receipt of any money for the Home.  It does not attach any value to the Life Lease.  The Affidavit affirms that Mrs. Thurber was “giving the property, without consideration.”  Although the Life Lease is mentioned in the Affidavit, it is referenced as a restriction on the conveyance, a limitation on the Phelps’ ownership, not as consideration for the conveyance. 

For Everett Thurber, the Life Lease was a sham and without value.  First of all, Mr. Thurber never had an opportunity to utilize the Lease.  He never resided in the Home during the term of the Lease.  Throughout the grant of the Life Lease, Everett Thurber lived in a facility. SMF 16, 26-27, 67-69.  Notably it was Linda Wright-Phelps, who made all the institutional placements until she lost the guardianship battle.  SMF 17, 20, 26-27.  For all intents and purposes, the day Mr. Thurber was granted the Lease, he was in default (and therefore had no rights under the Lease), because he had been “admitted to a hospital, nursing home or other health-care facility” and could not return home.  SMF 57.  All that was needed to “eject” Mr. Thurber from the leasehold was a physician’s certificate, but an ejection was unnecessary since Mr. Thurber never occupied the Home during the Lease term.

Secondly, Mr. Thurber could not make use of the Life Lease as an asset.  The Life Lease had zero value to a third party.  Mr. Thurber’s tenancy rights to the Home were non-exclusive.  SMF 53.  The dwelling was now the Phelps’ residence, and the Lease could not be assigned or sublet without the Phelps’ consent.  SMF 53-54.  For all practical purposes, the Lease was non-assignable.

Thirdly, Everett Thurber received no replacement value from the Phelps for the time he was unable to use the Home.  Mr. Thurber survived the grant of the Lease by 8 months.  During these 8 months, Linda Wright-Phelps did not pick up her father’s cost of care.  She testified that the Life Lease did not obligate her to pay for her father’s institutional care.  SMF 63-64.  She testified that she did not contribute to the payment of her father’s institutional care.  SMF 61-64.
Fourthly, when the Lease was granted it was unrealistic to try to care for Everett Thurber at home.  Mr. Thurber was 91 years old, suffering dementia, legally blind and immobilized by Paget’s disease. SMF 1-4.  Because of her own permanent physical disability, Linda Wright-Phelps could not transfer Mr. Thurber from bed to chair or toilet or shower, etc.  SMF 8.  Nor could her elderly mother.  Nor should they have been expected to allow Mr. Thurber in their home, since he allegedly had punched and kicked Linda Wright-Phelps and hit her mother earlier in the year.  SMF 18.  According to Linda Wright-Phelps, her father was “violently aggressive,” and “physically and verbally violent to women.”  SMF 22-23.
Finally, the evidence reveals that Linda Wright-Phelps never intended for Everett Thurber to return Home, never intended for him to derive any value from the Life Lease, and never intended the Lease to be valuable consideration for the Home.  

As early as July 2004, when Linda Wright-Phelps sought to be her father’s Temporary Guardian, she planned for him to live out his life in an institution. SMF 21. The physician who supported her Temporary Guardianship indicated in his Affidavit that Mr. Thurber would be relocated from Maine Medical Center’s Psychiatric Unit to “an appropriate, secure residential placement.”  SMF 24.  The physician specified that the placement would be “long-term.”  SMF 25.  Linda Wright-Phelps asserted in her Guardianship Plan that her father’s financial needs would be met, if necessary, by sale of the Home.  SMF 30.
The wording of the Lease confirms that Linda Wright-Phelps intended only for her mother to share the Home.  The Lease provides that: 

“[The Phelps] agree to financially support Lessees [the Thurbers] …. Said financial support shall be in reasonable amounts so as to keep Lessees comfortable and, in particular, to allow Felicidade F. Thurber to maintain her current life style and standard of living to which she has become accustomed.”  

SMF 55.  When the Lease was granted, October 2004, only Felicidade Thurber and Linda Wright-Phelps lived in the Home.
  It was only Felicidade Thurber’s “current life style and standard of living” that mattered.  After the civil action was commenced, the Phelps proposed amending the Lease to broaden its benefits to Everett Thurber as follows: 

“[The Phelps] agree to financially support Lessees [the Thurbers] …. Said financial support shall be in reasonable amounts so as to keep Lessees comfortable and, in particular, to allow Felicidade F. Thurber Lessors to maintain her their current life style and standard of living to which she has they have become accustomed.” 

SMF 56.
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Dated _________________, 2006
Respectfully submitted


______________________________

584 Main Street
Jeffrey P. Buhrman 
Bar No. 8470        

South Portland ME 04106


(207) 772-2578
Attorney for Plaintiff Fernand A. Martineau,

Personal Representative of the Estate of 

Everett M. Thurber

� The residence at 260-262 Hills Beach Road, Biddeford, Maine which was owned at one time by Everett and Felicidade Thurber.


� Fernand Martineau, Personal Representative of the Estate of Everett Thurber, and Susan Hunter, Temporary Conservator of Felicidade Thurber.


� The General Durable Financial Power of Attorney and Durable Power of Attorney for Health Care of Everett Thurber dated February 24, 2004.


� See n. 3.


� Linda Wright-Phelps signed the Declaration for herself and her father under oath.  SMF 50.  It is a crime to falsify the information on the Declaration.  Appx SJ 60.


� Mr. Thurber, on the other hand, lived in a health-care facility, and had been in one or another since June 2004.   SMF 16, 26-27, 67-69.
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